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NPEAMET CMNOPY
AKNMPOLIECYAJIbHA NMEPEOYMOBA NMPABA
HA 3BEPHEHHA A0 CcyQy

Pozensidaemucs npodonema obmedicenns npasa Ha O0OCMyn 00 npagocyoost
(6 acnexmi npasa Ha 36epHeHHsL 00 CYOy) 6 NOPAOKY YUBITLHOZO CYOOUUHCTNGA 3
niocmas eiocymuocmi npeomema cnopy (npasa, wjo nionaeae cyoo8omy 3axuc-
my). 3a pesynvmamamu HAQyKo8O-NPaAKMUYHO20 AHANI3Y YUBLIbHO20 NPOYECY Allb-
HO20 3aKoHOOascmea ma cy0oseoi npakmuku Bepxosnoco Cydy eusnauaomvcs
npoyecyanvhi HacIioKu, SKi msene 3a cooo0 8i0CYmMHICIb npeomema cnopy Ha
MomeHm 38epHeHHs. 00 ¢ydy. Poskpuseaemubcs smicm nowsime “cnip npo npago”,
a maxooic “‘npeomem cnopy”’, AKUM SUCMYNAIOMb NPAsa i 0008 A3KU Ma KUl
MooHce Mamu wmy4Huil abo nomunkoeo naoymauuti xapaxmep. O0Tpynmogyemucs
BUCHOBOK, WO 8IOCYMHICIb HA MOMEHM 38epHenHs 00 cyOy npeomema cnopy He
Modice 6ymu npoyecyanvbHoio niocmaegoio 0isi 8iOMOGU Y GIOKpummi npoea-
0JICeHHsL Y CRpasi, a MaKka no306HA 34s16d He € MAKOI0, W0 He Ni0JIA2AE PO32Ni0Y
6 NOPAIOKY YUBLILHO2O CYOOUUHCIEA.
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Koroied Serhii. The subject of the dispute as a procedural prerequisite
for the right to apply to court

The problem of restricting the right on access to justice (in terms of the right
to apply to court) in civil proceedings on the grounds of the absence of the
subject of the dispute (rights that are subject to judicial protection) is
considered. Based on the results of a scientific and practical analysis of civil
procedural legislation and the case law of the Supreme Court, the procedural
consequences entailed by the absence of the subject of the dispute at the time of
applying to court are determined. The content of the concepts of “dispute about
law” and “subject of the dispute”, which are rights and obligations and which
may be artificial or erroneously contrived, are revealed. The conclusion is
substantiated that the absence of the subject of the dispute at the time of
applying to court cannot be a procedural ground for refusal to initiate
proceedings in the case, and such a claim is not subject to consideration in civil
proceedings.

Key words: civil proceedings, civil jurisdiction, legal dispute, dispute about
law, subject of dispute, lawsuit, application to court, opening of proceedings,
closing of proceedings, dismissal of the lawsuit.

Panimre My BXe TOCHTIHKYBAIHA 3MICT ITOHATTS “‘BIICYTHICTH TIPEI-
MeTa cropy” sSIK HOBOI MiACTaBH 3aKPUTTS MPOBAIKCHHS B LIUBUIbHIN
cnpasi BianosinHO mo HOBOi pemakuii LIITK VYkpainm 2017 poky Ta
3BepTaJIi yBary Ha Te, 110 “IpeaMeT cropy’’, SIKUM BUCTYIAIOTh IpaBa
it 000B’s13KH (a He MaliHO uu JiT), MoXke OyTH a00 B3araii BiJICyTHIM Ha
MOMEHT 3BEpPHEHHS 0COOH J10 Cymy (BIAKPHUTTS MPOBAKCHHS Yy CIIpa-
Bi). a00 K 3HUKHYTH (NIPUIIMHUTH ICHYBaHHS) BXKE i1 4ac pO3IVIsay
muBLUIEHOI cipaBy. [1py iboMy HaMu 3ayBaKyBaIocs, 110 ceper MiICTaB
Bi]MOBH Y BIIKPUTTI IPOBAJPKEHHS y CIPaBi UM MIOBEPHEHHS TTO30BHOT
3asBM HEMA€E TaKOI MPOLeCyaNbHOI MiCTaBH, K “BiICYTHICTh TPEAME-
Ta CIopy’”’, a BCTAHOBUTH BiJICYTHICTh OCTAHHHOTO MOKITUBO JIHIIIE TTiT
9ac po3MIsiLy CIpaBH, TOMY M HAacHiAKW [uIsg 000X BKa3aHUX BHIIAJKIB
MaroTh OyTH €IUHUMH — 3aKPHUTTS IPOBAKCHHS Yy clpasi 3a 1. 2 4. 1
ct. 255 HIIK Vkpainu [1, c. 41]. B nopansmomy Bepxosuuit Cyn 3
[FOTO MPHUBOAY 3pPOOHB KiTbKa PI3HWX (HEOJHO3HAYHHX) BHCHOBKIB,
30KpeMa: B ofHil 3i cpaB BepxoBuuii Cyn BBakaB, IO BiICYTHICTbH
npeaMeTa CIopy Ha MOMEHT 3BEPHEHHS 3 II030BOM 10 CYAY CBITYHTH
PO BiZICYTHICTh MOPYLICHOTO NpaBa M03UBa4a, a TOMY € IiJCTaBOIO
JUTSL BITMOBH y TIO30Bi, a HE JUIsl 3aKPUTTS IPOBAKEHHsI Y cripasi [2];
B IHIIIIH e CITpaBi 3a3HAYMB, IO BiJICYTHICTH MPEIMETa CIIOPY B KOH-
tekcti m. 2 4. 1 ct. 255 HIIK Ykpainu o3Hagae, mo mpeaMeT Cropy
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Mae OyTHd BiJICyTHIN, TOOTO HE iCHyBaTH Ha 4ac Tpei sSBICHHS T030BY.
SIK11o nmpeaMeT cropy MaB MicIle, alie IPUITMHNAB CBOE ICHYBaHHS MiCIIs
BiJIKPUTTS TIPOBA/KEHHSI y CIIPaBi BHACIIOK TUX UM 1HIINX 00CTaBHH,
TO MPOBA/KCHHS y CIIPaBi He MOKe Oy TH 3aKpHTE 3 HABEIECHO1 TPABOBOT
iICTaBH, OCKIJIbKHM BOHA IOJISATA€ CaMe Y BIICYTHOCTI IpeIMeTa CIopy,
a He y mpunuHeHHi oro icnyBanHs [3]. Llle B onHill cipaBi Bepxos-
Huit Cyn 3poOMB BUCHOBOK, IO CyZ 3aKpPHUBA€ MPOBADKEHHS Y CIIpaBi
y 3B’S3KY 3 BIJICYTHICTIO TIPEAMETa CIOPY, SKIIO MPEIMET criopy OyB
BIJICYTHIH SIK Ha 4ac mpeJ1’ IBIEHHS TI030BY, TaK 1 MiCIs BIAKPUTTS MIPO-
Ba/KCHHS y CIpaBi, KOJIM HA Yac yXBaJICHHS Cy[AOM MepIIoi iHCTaHIil
CYIOBOTO PINIEHHS MK CTOPOHAMH Y 3B’SI3KY 3 ITUM HE 3aJIUTIIIIOCS
HEBPEryJIbOBaHUX MHUTaHb [4]. 31 3MicTy HaBeJEHHX MPAaBOBHX IO3HU-
i Bepxosroro Cymy BHILTHBAE, MO0 HE3AJICKHO B HACTIIKIB, SKi B
MOAAJBIIOMY (TOOTO MiCIIs BIAKPUTTS MIPOBAKEHHS y CTIpaBi) TATHE 3a
c000r10 BIICYyTHICTh IIPEAMETA CIIOPY HA MOMEHT TPEe] IBIICHHS TT030BY
(4m TO BiIMOBA B TI030B1, UM TO 3aKPUTTS MPOBAKECHHS y CIIpaBi 3a 1. 2
4. 1 ct. 255 UIIK VYkpaiam), e He Bu3HaBasnocs Bepxosaum Cymom
MEPEIIKOAOI0 IPUUHATTS TI030BY 0 PO3IIISY.

[Mpore mporo poxy Bepxosuuit Cyn y cknani O6’enHanoi nanaru
KacauiiiHoro muBUIBHOTO Cyny C(OPMYITIOBaB BHCHOBOK IIPO Te€, IO
“BIJICYTHICTh CIIOPY BUKJIFOUAE MOJIMBICTh 3BEPHEHHS JIO CyHy, ajKe
BiJICYTHE IIPaBO, IO IIJUIATAE CyTOBOMY 3axucTy” [5]. dopmymtoro-
M TaKui MMpaBOBUN BHUCHOBOK, BepxoBuuii Cys BKa3as, 110 HOpMaMu
3aKOHOJABCTBA HE MepeAdayeHo TAKOro CIoco0y 3aXUCTY, K 3BEPHEH-
HS 13 MTO30BHOIO 3a5BOIO 3 BUMOTaMH IIPO BIJIIIKOAYBaHHS MOPaJbHOT
IITKOZIH, 3aBIaHOI TTOJaHHAM aIleJIAIiiHOT CKapry B 1HIIINH cripaBi. Tum
camuM BepxoBuuii Cysz, 6€3 po3misily cripaBu 10 CyTi, (PaKTHYHO 3pO-
OMB BHCHOBOK TIPO BiJICYTHICThH Y TIO3MBaya IpaBa Ha BiIIIKOTYBaHHS
MOpaJIbHOI IKOAH 1 3aIepeyrB iCHYBaHHS IOPHIUYHOTO CIIOPY 3 I[OTO
HIPUBOLY.

3a3naueHuii BUCHOBOK BepxoBHoro Cyny 3MyIIye Hac MOBEPHYTHCS
JIo poOsieMu 0OMeXXEeHHS MTpaBa Ha JOCTYTI JI0 TMPABOCY/S (B acTeKTi
npaBa Ha 3BEPHEHHS /10 CyAy) 3 MOTHBIB BiJICYTHOCTI IpeaMeTa CIopy
(BimCyTHOCTI TIpaBa, IO IMiIJISATaE CYI0BOMY 3aXUCTY). B 1boMy acrek-
Ti 3a3Ha4Y€HE MUTAHHS LIe HEe OylIo MPEAMETOM HAyKOBHX HOCIIIKEHb
yueHux-TnporecyanictiB. Tomy Takuit HoBHid miaxia BepxosHoro Cyny
BUMAarae 3/iiiCHEHHS HayKOBO-TIPAKTUYHOTO aHaNi3y BiAMOBITHUX
nonoxenpb L{IIK Ykpainu ta cynoBoi npaktuku Bepxosuoro Cyny amns
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BCTaHOBJICHHSI TIPOIIECYaIbHUX HACTI/IKIB, SIKI TSATHE 32 COOOI0 Bi/ICYT-
HICTh TIpeMeTa Cropy (3 BU3HAYCHHSIM 3MICTY 3a3HAUE€HOTO TOHSITTS)
Ha MOMEHT 3BEpHEHHS 0COOH 3 IT030BOM JIO CY/IY, 1[0 i CTABUTH 32 METY
Hallla CTaTTsl.

Tak, 30kpema, paHilie B CBOIX MOINEpEIHIX MyONiKaImisx MH BKe
3BepTajM yBary Ha Te, IO Ha BiAMIHY BiJl aJAMiHICTPAaTUBHOTO CY/IO-
YHHCTBA, B SKOMY 31 chepr MpeaMeTHOT I0PUCANKIIT aAMiHICTpaTHB-
HUX CY/IiB BUKJTFOUEHO HU3KY IMPABOBITHOCHH (K 3a TIPEIMETOM CIIOpY,
TaK 1 Cy0’ €KTHUM CKJIaJIOM), IIUBIIbHE CYIOYUHCTBO 3aJTUINAJIOCh €1~
HOIO CY/IOBOIO IOPUCIUKIIIEI0, B TOPSAKY SKOTO KOJKEH IPOMasIHUH MaB
peasibHy MOXIIMBICTB peai3yBaTH CBOE KOHCTHTYIIHE MPaBo Ha CYIIO0-
BHI 3aXHCT (B aCTEKTi IpaBa Ha 3BEPHEHHS 10 CYAY), a IOPUCIUKITIS
3arajibHUX CYJIB IOIIUPIOBANACS HA OyIb-SKUH IOPUIUYHUM CIip, 110
BUHHKAE 3 HUBUIBHUX, 3¢MEJIbHUX, TPYAOBUX, CIMEHHHX, )KUTIOBUX Ta
IHIINX [TPABOBIIHOCHH, HE3aJIEKHO BiJ MPaBHIBLHOCTI (OPMYITFOBAHHS
MMO30BHHUX BUMOT (CIOCco0y 3axucTy) Ta (a00) BU3HAUEHHS HAJIEKHOTO
Bignosinada [6, c. 410]. IIpu 11bOMYy MM JOTPUMYEMOCS TTiIXOTY IIOA0
CaMOCTIHOCTI UUBUIBHOI MpolecyaIbHOI AiSUIBHOCTI Ta ii BiZOKpeM-
JICHOCTI BiJI MaTepialibHO-TPaBOBUX ITPABOBIIHOCHH CTOPIH (X04a CIIip-
Hi MPaBOBITHOCUHU CTOPIH ¥ CTAHOBJIATH MPEIMET CYIOBOTO PO3IIISI-
ny). ToMy BifICYyTHICTh Mi>K CTOPOHAMH CITPABH CITIPHUX MaTepiaTbHIX
NPaBOBITHOCHH HE € MPOLECYAILHOIO MEPELIKOJO0I0 BIIKPUTTS pOBa-
JOKEHHS y crpasi [7, c. 67-68].

[loBepratouncr 10 aHAI30BAaHOTO HAMH CYJOBOTO pIIIEHHS B
IUBLIBHIN cripaBi Ne 296/12456/23, Bepxosuwuii Cyz morofuBscs i3 Biji-
MOBOIO Y BIIKPHUTTI MPOBAIKEHHS y CIIPaBi 3 TUX IiJCTaB, IO BiACYyT-
HICTh CIIOPY BUKJIFOUAE MOXKIIMBICTh 3BEPHEHHS JI0 CY/LY, 3JUKE BIJICYyTHE
MpaBo, IO MIJISIrac CyI0BOMY 3aXHCTY (TIpH IIbOMY TPEIMETOM 11030~
By B 3a3HaueHill IUBLIBHIN cripaBi Oyila BUMOTa MPO BiJIIIKOyBaHHS
MOpaJIbHOI LIKOJH, 3aBJaHOI MO3MBady, Ha MOro IyMKY, HEIpaBOMip-
HUMH JisIMH BiIlIOBi1ada sIK cy0’€KTa MpUBaTHOTO Mpasa). 3 00CTaBUH
BKa3aHOi CIpaBM BOAYAETHCs, MO CITiP CTOCYBABCSl HASBHOCTI YW BiJI-
CYTHOCTI ITiICTaB ISl TIOKJIAZICHHS Ha BiIOBIAa4Ya MUBITHHO-TTPABOBOL
BiJIMOBIIaJIbHOCTI Y BUIVIS/II BiAIIKOAYBAaHHS MOPAJIbHOI IIKOAH (2 11e,
0e3yMOBHO, BUMara€e BCTaHOBJICHHS CKJIaJy IHMBIJILHOTO MPaBOIOPY-
nreHHs1). ToOTO OYEBHIHHUM € iCHYBaHHS IOPUIMYHOTO CIopy (Cropy
TIPO TIPaBo), IMiIBIIOMYOTO CYIY, HE3aJIeKHO BiJl HASBHOCTI MaTepiaib-
HO-TIPABOBHUX MMIiACTAaB ISl BIAIIKOAYBaHHS MOPAIbHOI LIKOIH.
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Bueni-mporiecyagicTd HaroJomyroTh, IO 3a3BHYal “‘Crip PO
npaBo” po3yMieThCS K 0coOnmMBa Qopma MPaBOMOPYLICHHS, TOOTO
MOPYIICHHST TIpaB, 3aKOHHHX iHTepeciB iHIIOI cTopoHH. BomgHouac
3ayBaKy€ThCsl, 10 BUHUKHEHHSI CIIOPY HE 3aBXKIH I10B’s3aHE 3 MOpY-
HICHHSIM YUIXOCh ITPaB, 3aKOHHUX 1IHTEPECiB, CTOPOHA MOKE TIOMUIIKOBO
BBa)KaTH CBOE MPABO MOPYIIECHUM, ITPOTE TpeJl SIBUTH BUMOTY 1 MOpPY-
Ty crip [8, ¢. 127]. Takoxk HAaroNomyeTbes, 110 JJIs BIAKPUTTS IPO-
Ba/DKCHHS Y IUBLUTHHIN CIIPaBi B MOPSIIKY ITO30BHOTO, TOOTO CITIPHOTO,
NPOBADKEHHS JAOCTaTHHO TOro, 00 oco0a BBaxkaja MOPYILIEHHMH,
HEBU3HAHUMH Y OCIIOPIOBAHUMHM CBO{ ITpaBa, CBOOOIM Ta iHTEpeCH Ta
npea’ siBUIIa 0308 A0 cyay. BakuBaTu 3aXo/u 110,10 3BEpPHEHHS J0 MPO-
THJISKHOI CTOPOHU 3 METOIO 3’SICYBaHHSA ii MO3UIIIT #, BIAIOBIAHO, Ti/-
TBEpIDKEeHHA (PaKTy “peaybHOCTI 3arepedeHp’” 13 00Ky OCTaHHBOI BOHA
He 3000B’s13aHa, 110 MOXE [TPU3BOJUTH B3arai 10 HE0013HAHOCTI “Biji-
MOBiJAJILHOT CTOPOHK™ PO BUCYHYTI JI0 HET BUMOTH 0 MOMEHTY OTpPH-
MaHHS yXBaJId TPO BIAKPUTTS MPOBA/PKEHHS Y CIpaBi U, BIAMOBITHO,
BiJICYTHOCTI “akTyanbHOi” iH(pOpMaIlii mpo ii He3roay 3 BUCYHYTHMHU
BUMOTaMH, TOOTO PO301KHOCTI, 200 POTHOOPCTBO, MAIOTh XapakTep
NPUIYHICHHS, X04ua CIip MpO MPaBO HASBHUM 1 MiJJISTae BUPILICHHIO
[9, c. 65].

Sk po3’sacuuB BepxoBuuii Cyn, MOHATTS OPUIUYHOIO CIOPY Ma€e
TIIYMAaUUTHCS] IIHPOKO, BUXOISYM 3 MiAXOAy €BPONEHCHKOTO cyay 3
NPaB JIFOAWHU JI0 TIIyMaueHHs TOHATTS “‘CHip npo npaso” (MyHKT | cTar-
Ti 6 KoHBeHMii mpo 3aXuCT MpaB JIOIUHH 1 OCHOBOIOJIOXKHHUX CBOOO]).
3okpema, €BpoIeHChKUH Cyl 3 TIPaB JIFOAMHA 3a3HAYaE, 10 BiAMTOBIIHO
1o ayxy KonBeHuii moHATTA “cmip mpo mpaBo” Mae po3rIsIaTucs He
CYTO TEXHIYHO, HOMY CJiJl HaJlaBaTl CYTHICHOTO, a He (opMalbHOTO
3Ha4eHHS. BiJICYyTHICTh mpeaMeTa Cropy YHEMOKJIMBIIIOE BHPIIICHHS
CIIPABH I10 CyTi HE3aJIeKHO BiI 0OOTPYHTOBAHOCTI ITO30BY, 4 BIATIOBIAHO 1
3aificHEeHHsI e)eKTHBHOTO 3aXHUCTY MOPYLICHUX, HEBU3HAHUX a00 OCIo-
pIoBaHMX TpaB, cBOOOA 4M iHTepeciB oci0. [Ipuknagamu BigcyTHOCTI
npeIMeTa CIIopy MOKYTh OyTH JIii CTOPiH, UM HACTaHHS 00CTaBUH, KON
MDK CTOpOHAMH Y 3B’SI3KY 13 UM HE 3aJUIIIOCS HEBPETYIHOBAHUX
nuTaHbh a00 cCaMHMHU CTOPOHAMH BPETYIBOBAHO cripHi nutaHHs [10].
[Ipu uboMy A7l BCTAHOBIICHHS HAasSBHOCTI UM BiICYyTHOCTI MiX CTOpO-
HAMH HEBPETYJIbOBAaHHX IHTAaHb BBAXKAEMO 3a JIOIIBHE KEpPyBaTHCS
BHCJIOBJICHOIO B HAYKOBIH JIiTEpaTypi MO3HUIIIEI0: 3MICT CIIOPY CTaHO-
BUTH KOTHITHBHA IHTEPIIpeTallis 0co00r0 (iHII[iaTopoM CITOpy) HasiBHO-
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CTl1 OPYIICHHS, HEBU3HAHHS UM OCIOPIOBAaHHS ii cy0’€KTUBHMX NpaB,
cBOOOJT UM IHTEPECIB MPOTUIICIKHOI CTOPOHOIO, 110 TSITHE 33 COOOK0 1X
HEBU3HAYCHICTh 1 MEPELIKOKAE TXHROMY 3MIHCHEHH!O [9, ¢. 67].

Sk BimoMo, FOpUINIHUH CITip (TPaBOBUH XapakTep CIOpPY), 3 OTIIIAY
Ha nosnokeHHs cT. 124 Koneruryuii Ykpainu, € 06’ €KTHBHOIO POLECy-
aJbHOIO NTEpPEeyMOBOIO MpaBa Ha 3BepHEHHs Jo cyay [11, c. 530]. Ilpu
FOMY ITPAaBO HA 3BEPHEHHS JIO CYAy 3a 3aXHCTOM Iepeadayae, o cyx
HE MOXKE BITMOBHUTH Yy TIPABOCYIII, SIKIIIO 0co0a BBakae, 1Mo ii TpaBa
1 cBOOOAM TOpYIIEeHi a00 MOPYIIYIOTHCS, CTBOPEHO a00 CTBOPIOIOTHCS
MEepeIKoan A iX peanizanii a0o MaloTh Micle 1HII yIIEeMJICHHS IpaB
ta cBobon. 3rigHo i3 Pimennsm Koncrturyuiiinoro Cymy Ykpainu Bin
25 rpymast 1997 poxy Ne 9-3m BimMoBa cyay B MPHUUHSATTI TTO30BHUX
Ta IHIIMX 3asB, CKapr, O(hOPMIICHUX BIAIOBITHO O YUHHOTO 3aKOHO-
JABCTBA, € MOPYILICHHSM IPpaBa Ha CYIOBHH 3aXHCT, SIKE 3TiIHO 31 CT.
64 Koncrutynii Ykpainun He Moxe Oytn oOmexene. [IpaBo Ha 3Bep-
HEHHJ JI0 Cy/y 3a 3aXHCTOM He repeadavac OmiHKU CyIoM 3aKOHHOCTI
1 OOTPYHTOBAaHOCTI MarepiaibHO-ITPABOBUX BUMOT 3asBHHMKA Ha €Tarli
3BEPHEHHS 10 CYAY 1 IPUHUHATTS CYJJOM 3asiBH A0 PO3IIISY.

BepxoBumii Cyz, 3AiliCHUBIIM JIOTIYHO-TpaAMaTHYHE TIyMayeH-
HSl CJIOBOCIIOJYYEHHS “‘BIJICYTHICTBH IpeaMeTa CIopy’ B KOHTEKCTI II.
2 4. 1 cr. 255 HIIK Ykpainu, 3poOWB BUCHOBOK IIPO T€, IO MPEAMET
cropy Mae OyTH BiICYTHil, TOOTO He iCHYBaTH Ha 4ac Ipei sBICHHS
MO30BY. SIKIIO MpeMET CIopy MaB MicCIIe, aJie IPUITMHUB CBOE iICHYBaH-
HS (3HHK) TICIS BIIKPUTTSA NMPOBA/KEHHS y CIIPaBi BHACTIIOK THX YU
IHIIAX 0OCTaBHH, 30KpeMa y 3B’ 13Ky 3 TOOPOBUTEHUM BPETYIIIOBaHHAM
CIOpY CTOPOHAMH, BUKOHAHHSM BIJIOBiZaueM 3asBICHUX IO HBOTO
BUMOT (B IIii crIpaBi BiANIOBiayY CIUIATUB 3a00PTrOBaHICTh MiCHs yXBa-
JICHHSI CYJIOM TIepIIoi iHCTAHIIT pillieHHs ), QI3HYHUM 3HUIIECHHIM MPEe/I-
METa CHOpPY TOILO, TO IPOBAPKEHHS y CIIPaBl HE MOXKE OyTH 3aKpUTE 3
HaBeJeHOT NPaBOBOI MiCTaBU, OCKUJIbKM BOHA TOJISATA€ caMe y BiACYyT-
HOCTI TIpeIMeTa CIopy, a He Y NPUIMHEHH] HOro iCHyBaHHS (3HUKHEH-
Hi) [12]. Bkazanuii mizxiz, a TAKOXK HaBEJIEHI BHUIIE 1HII 103Ul Bep-
xoBHOTO Cymy HE 3amepedyroTh HEOOX1THOCTI BIIKPUTTS TIPOBAKCHHS
y CHpaBi, IPOTE BUKIIOYAIOTH MOAAIBIINHA PO3BUTOK LIUBIIFHOTO HPO-
LECy Y 3B’S3KY i3 BIZICYTHICTIO IIPEAMETa CIOpY, SIKOTO HE iCHYBaJoO B
MOMEHT Tpe’ siBIeHHs 1m0o30By. [Ipu 11poMy, sik po3’sicHuB BepxoBHuit
Cyn, 3aKpHTTS TPOBAKEHHS Ha minacTasi m. 2 4. 1 ct. 255 LIIK Ykpa-
iHH, TOOTO Yy 3B’SI3KY 3 BIJICYTHICTIO NIPEIMETa CIIOPY, MOXKJIMBE JIMIIIE
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B Cy/JIOBOMY 3acijiaHHi (a He TpH MPOBEACHHI MiJrOTOBYOTO CYIOBOTO
3acimanus) [4]. Takuii migxil BUIAETHCS JIOTIYHUM, aJKE JIUIIE TPU
BUKOHAHHI 3aBJlaHb IJIFOTOBYOT0 MPOBAKCHHS MOXKJIMBE OCTATOUYHE
BHU3HAYEHHS MPEeIMeTa CIIoPy Ta XapaKTepy CIpHUX MPaBOBITHOCHH Ta
no30BHUX BUMOT (11. 1 4. 1 ct. 189 LIIIK Ykpaiun). A 1ie Bumarae npu-
HWHATTS CyJIOM MO30BHOT 3asiBH JI0 PO3IJISITY, HABITh SIKIIO MI030B HAJY-
MaHHU#. AJKe MOJaHHS 3aBiOMO O€3MiICTaBHOIO M030BY a00 MO30BY
3a BICYTHOCTI TIpeIMeTa Cropy 3TimHo i3 m. 3 4. 2, 4. 3 ct. 44 [IIK
Ykpainu Moxe OyTH BU3HAHE CYIIOM 3JIOBKHBAaHHSIM TPOIIECYaTbHUMU
npaBaMu Ta OyTH IiJICTABOIO JUIS 3aJUIICHHS 0e3 po3rsiay abo moBep-
HEHHSI 3asBH, aJie B JKOAHOMY BHIIQJKY HE ITiJICTABOIO JUIsl BIIMOBH Y
MPUHHATTI TTO30BY 10 PO3TISALY 3 THUX MIACTaB, IO “3as1Ba HE IMiIJIITac
PO3MIISALY B MOPSAKY ITUBIIHBHOTO CyJIOYHHCTBA .

B namomy Bumaaky (B acmekTi aHaJli30BAHOTO HaMHU CYIIOBOTI'O
pitieHHst B IMBLUIBHIHN cripaBi Ne 296/12456/23) He MOXHa BUKITIOYATH,
o To3uBauy He Oyima 3aBmaHa MOpaJbHA IKOAA B PO3YMiHHI CT. 23
LK Ykpainu (sxa mosnsirae, 30KpeMa, y TyIMIeBHUX CTPaKIAHHAX depe3
Iii BiAMOBiAa4a), MPOTE MUTAHHS IIONO TMOKJIAJICHHS Ha BiJMOBimada
000B’s13Ky 11 BiJIIKOYBaHHS € CITIPHUM.

OTxe, AKII0 MO3UBaY BBAXKAE, 110 1OMY 3aBIaHO MIKOU (MOpaIbHOT
IIIKO/TM ) JIiSTMU BiJIMTOBi/1ada, TOMY OY€BHIHO, IO iCHY€ HEBU3HAYEHICTh
y mpaBax i 000B’A3Kax, 30KpeMa IMpaBi Mo3uBavda Ha BiJIIKOAYBaHHS
IIKOJM Ta 000B’SI3Ky BIAMOBIfaYa ii BiIIIKOIYBaTH. A 1Ie HE Ja€ Mij-
CTaB CTBEP/KYBaTH (0COOJIMBO HA €Talll BUPIIICHHS TUTAHHS BIKPHUT-
TS TIPOBADKEHHS y CIIPaBi) MPO BiJCYTHICTH MIPEIMETa CIIOPY.

TakuM YMHOM, BUKIIQJICHE BHIIE JIa€ MiACTaBH ISl BUCHOBKY, IO
BiZICYTHICTh HA MOMEHT 3BEpHEHHS JI0 CyAy IpeaMeTa cropy (Biacyt-
HICTB TIpaBa, M0 MJISTac CyJOBOMY 3aXHCTY) HE MOXKE OYTH MPOIIECY-
AJBHOIO IT1JICTAaBOIO /ISl BIIMOBH Y BIIKPUTTI MTPOBAKEHHS y CIIpaBi 3a
n. 1 4. 1 cr. 186 LIIIK Ykpainu (3asBa He miAssirae po3misiay B MOPSIAKY
[UBLIBHOTO CyounHCTBA). CaMe 1o co01 Iipe;1’ IBJICHHSI TT030BY JI0 Biji-
NoBijjava sik cy0’€KTa MpUBaTHOTO MpaBa Mo BiIIIKOYBaHHS KO 32
BIJICYTHOCTI MaTepiaIbHO-TIPABOBUX MIJACTaB IS i1 BiAIIKOMTYBAaHHS B
CHIpPHHX MaTepialbHUX MPABOBITHOCHHAX (TOOTO 32 BIZICYTHOCTI TTpaBa
Ha BIJIIIKO/TYBaHHSI IIIKOJIN ) € HE CBIYUTH PO BIJICYTHICTh MpeIMeTa
criopy (a/pke 3 OOKy SIK 1M03MBaua, TaK 1 BIIMOBIIa4ya iCHyBaTHMeE CITip
TIIOJI0 TIpaBa MMo3MBava i 000B’SI3KY BiATIOBiTadya BiIITKOAYBATH IIIKOIY ),
asie OyJie IiJICTaBOO JUIS BiTMOBH Yy TTO30BI.
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Koroied Serhii. The subject of the dispute as a procedural prerequisite
for the right to apply to court

The article is devoted to the subject of the dispute as a procedural
prerequisite for the right to apply to court. The Supreme Court judgments are
cited, which formulate different approaches to the consequences (either closing
the proceedings in the case on the grounds of the absence of the subject of the
dispute, or refusing the claim) entailed by the absence of the subject of the
dispute at the time of applying to court entails. The Supreme Court judgment in
case No. 296/12456/23 is analyzed, in which the conclusion is made that “the
absence of a dispute excludes the possibility of applying to court, since there is
no right subject to judicial protection”. The indicated conclusion forces the
author to return to the problem of restricting the right to access to justice (in
terms of the right to apply to court) on the grounds of the absence of the subject
of the dispute (the absence of a right that can be subject to judicial protection).
This requires a scientific and practical analysis of the relevant provisions of civil
procedural legislation and the case law of the Supreme Court to establish the
procedural consequences entailed by the absence of the subject of the dispute at
the time of the person’s application to the court, which is the goal of our article.
The author emphasizes the independence of civil procedural activity and its
separation from the substantive legal relations of the parties; the absence of the
latter is not a procedural obstacle to the initiation of proceedings in the case.
Based on the analysis of the works of procedural scientists, the content of the
concept of “dispute about law” (legal dispute) is determined, occurrence of
which is not always associated with the violation of any rights. The analyzed
positions of the Supreme Court do not deny the need to open proceedings in the
case, but exclude further development of the process due to the absence of the
subject of the dispute, which did not exist at the time of filing the claim. The
conclusion is substantiated that the absence of the subject of the dispute at the
time of filing the claim (the absence of a right that can be subject to judicial
protection) cannot be a procedural basis for refusing to open proceedings in the
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case under clause 1, part 1, article 186 of the Civil Procedural Code (the
application cannot be reviewed in civil proceedings). In itself, filing of a claim
against the defendant as a subject of private law for compensation of damages
in the absence of substantive grounds for its compensation in the disputed
material legal relationship does not yet indicate the absence of the subject of the
dispute, but will be a basis for refusing the claim. And this requires the court to
accept the claim for consideration, even if the claim is contrived.

Key words: civil proceedings, civil jurisdiction, legal dispute, dispute about
law, subject of dispute, lawsuit, application to court, opening of proceedings,
closing of proceedings, dismissal of the lawsuit.



