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PO3BUTOK IAEI AOBPOCOBICHOCTI
B LIMBINIbHOMY NPABI 3APYBDKHUX KPAIH

Ananizyiomvcsi emanu po3sumky ioei 0006pocogicHOCI 6 YUBLTbHOMY Npasi
3apybidcnux Kpain. 3aznavacmuvcs, wo Kameeopis «000POCOGICHICIbY € OOHUM
i3 HaUuACKpasiuux npuxiaoie 3ampedy8aHoCmi pUMCbKUX 3HAHL, IOPUOUYHUX
KOHCMPYKYIll PUMCbKO20 NpAsa HA HACMYNHUX emanax eontoyii YyugilibHo2o
3aKkoHodascmea ma npagoeoi dymku. Oyinioruu besnepeperull npoyec esoio-
yii 0obpocosichocmi, asmop Oiul08 GUCHOBKY, WO HA 3MIHY pUMCbKil bona
fides sk cyoodigcokomy kpumepito cnpagednusocmi nputiuno ii gopmanvhe
saxpinnenns ¢ Lusinonomy xodexci @panyii i, napewmi, 3ameepodicenns Treu
und Glauben six 3a2anbho2co npunyuny HiMeybKo2o YUGiIbHO20 npasa. [eoani
yimkiute opmyemucs meHOeHyisi NOCMYN0B8020 GU3HANHHS 10ei 00OPOCOBICHO-
Ccmi K YHIBEPCanIbHO20 NPABOBO20 NPUHYUNY, HABIND 3 YPAXYBAHHAM GIOMIHHOC-
metl, 4acom OOCUMb NPUHYUNOBUX, AKI YOCOONIOIOMb VHIKANbHI HAYIOHANbHI
npaeosi mpaouyii €8ponelcokux Hapoois. JJo6pocogichicms 6UXo0ums 3d
PAMKU NPABOBO2O ABUWA BHYMPIUHLOOEPHCABHO20 SHAUEHH Ul NO NPABY MOXNCE
00IPYHMOBANO PO32NAAMUC 8 ACNEeKMI NOOANbUL020 30TUNCEHHST NPABOGUX
cucmem cy4acHocmi.

Kntwouosi cnoea: oobpocosicuicmv, npuHyun, pumcbke HpABo, YUBLIbHE
3aKOHO0A8CMB0, cy008d NPAKMUKA, NPABOMIPHA NOBEOIHKA.

Kucherina Bogdan. The development of the concept of good faith in the
civil law of foreign countries

The article analyses the stages of development of the concept of good faith
in civil law in foreign countries. It is noted that the category of ‘good faith’ is
one of the most striking examples of the demand for Roman knowledge and legal
constructs of Roman law in the subsequent stages of the evolution of civil
legislation and legal thought. Assessing the continuous process of evolution of
good faith, it is worth concluding that Roman bona fides as a judicial criterion
of justice was replaced by its formal enshrinement in the Civil Code of France
and, finally, the establishment of Treu und Glauben as a general principle of
German civil law. There is a growing trend towards the gradual recognition of
the idea of good faith as a universal legal principle, even taking into account
the sometimes quite fundamental differences that characterise the unique
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national legal traditions of European nations. Good faith, already by right, goes
beyond the legal phenomenon of domestic significance and can reasonably be
considered in terms of the further convergence of modern legal systems.

Key words: good faith, principle, Roman law, civil law, judicial practice,
lawful conduct.

VsBieHHS TIPO TOOPOCOBICHICTH, MO c(hopMyBalUCs Yy Hal3aralb-
HIIIMX pUCcax y PUMCHKOMY IpaBi, BHACIIOK HOTO peuentii €Bpo-
nefcbKUMU KpaiHamu, oTpumanu B enoxy Cepenubosiuus, HoBoro ta
HogitHbOro yacy nmonanbmii KOHLIENTYalIbHUH po3BUTOK. Lle mpuBeno
HE TUIBKH JI0 PI3HUX cep 3aCTOCyBaHHS 1JIeH 111010 TOOPOCOBICHOCTI,
a i HEOAHAKOBOIO JOKTPUHAJIBHOTO 1 3aKOHOIABYOIO ii TIIyMauCHHS.
VY 11bOMY CEHCI IIJIKOM 3pO3yMIJIHI BEIUYC3HHU IHTEpeC MOCIiIHH-
KiB 10 muBiIpHOTO TIpaBa ®pantiii, Himeuunnu ta AHIIII, 30KpeMa, 3
TOYKH 30py ICTOPHYHUX 0cOONMMBOCTEH (pOpMYyBaHHS UBIIEHOTO 3aKO0-
HOJIaBCTBA Ta MPAKTUKU HOTO 3aCTOCYBaHHS.

Kareropist «100p0OCOBICHICTE» € OJHUM 13 HAMACKPaBIIIUX MPUKIIA-
IiB 3aTpeOyBaHOCTI PUMCHKUX 3HaHb, FOPUANYHUX KOHCTPYKLIH PUM-
CHKOTO TIpaBa Ha HACTYIHUX €Tarax eBOJIOIIT IUBIIFHOTO 3aKOHO/IAB-
CTBa Ta MPaBOBOi TyMKHU. 3BICHO, HE BapTO AyMaTH, IO MOJAJIBIINI
PO3BUTOK MOIISIIB ITPO T0OPY COBICTH OYB MIBUAKUM 200 OJJHOMOMEHT-
HuM. [lepeOyBaroun mix MTOMITHIM BIUTMBOM PUMCHKOT FOPUCTIPYACHITIT,
Kateropist «100pocoBicHicTb» y CepeaHi BIKM HPOJOBKYE pO3IIsijia-
THCS 3 TIO3UIIIT 3aKPIIUICHHS] TICBHUX BUMOT JIO TOBEIIHKH YYaCHHUKIB
JOrOBOpPY: OyTH BIpHUM JaHOMY CJIOBY, JOTPUMYBATUCS IPUUHATHX HA
cebe 3000B’s13aHb, HEMTPUITYCTUMICTh 3aBAaHHsI IIKOAW 1HILIHA CTOPOHI.
Tak camo 3HaUyIIa Pojb JOOPOCOBICHOCTI TIPH BHPIMIEHHI MAalfHOBUX
criopiB (y IbOMY CEHCi JTOOPOCOBICHICTh € CHHOHIMOM CIIPaBE/IITUBO-
cTi). BriM, He3Baxkaroun Ha MUPOTY BUKOPUCTAHHS T0OOPOCOBICHOCTI,
¢izocodu i FOPUCTH TOTO Yacy MUTAHHA 11 FOPUIMIHOTO 3MICTY IMpaK-
TUYHO HIKOJM HE BHCYBaJH Ha TEPIIWH IMJIaH, BBAKAIOUU JOCTATHIM,
0 3BUYAM YMHUTH 3a JOOPOIO COBICTIO TOB’SI3aHUN 3 PENITIHHUMH
NEPEKOHAHHSAMHM 1 YECHICTIO SK OJHHUM i3 HApDKHUX KaMEHIB XPUCTHU-
STHCBKOT peJtirii.

[li3Hime cTaHOBIEHHS AOCHIKYBaHOI Karteropii BimOyBamocs B
piunii Teopii MPUPOAHOTO MpaBa, siKa, OCTATOYHO 3aBEPIIYIOUN (op-
MYBaHHSI TOJITHKO-(P110cOPChKOT Ta opuandHoi tyMku CepeaHboBiY-
ust Ta BigpomxkeHHs, miArorysana OCHOBY AJisi eBponeiicbkoro IIpo-
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CBITHUIITBA, & TAKOXK CIPHsIIA PO3POOII HOBUX IiJXOIIB 10 PO3YMiHHS
JIOOPOCOBICHOCTI B cepi IUBLIBHO-IPABOBUX BiJHOCHH. 30KpeMma,
(bpaHIy3bKUMHU BUYCHHUMHU-TIPABO3HABISIMHA OyJio chopMylIbOBaHO TOJII
KiJIbKa 06a30BUX ITOCTYJIATIB, IO PO3KPHUBAIOTH CYTHICTH YSABICHBL PO
JIOOPOCOBICHY TPaBOBY TOBEIIHKY: CTOPOHH JIOTOBOPY KEPYIOTHCS
HE TUIBKM HOTO 3MiCTOM, BOHH MOBHHHI BPaxOByBaTH MPUPOIY TaKoi
YTOJIH, a TAKOXK yCi (PakTHUHI 0OCTaBUHM, [0 MAIOTh 3HAYCHHS B CHITY
3aKoHy ab0 TpaBuI TIITOBOTO 060p0Ty, CTOPOHH JIOTOBOPY, 3BUYANHO
K, MOXKYTh 3MIHIOBaTH HOTO ICTOTHI YMOBH, NpOTE BOHH oOMexeH1
BUMOT'aMH 3aKOHY, JOOpUX 3BUYAiB 1 CIPaBEATUBOCTI.

JloKkTpHHA MPHUPOAHOTO TIpaBa, OYEBUIHO, BiJirpaia HE OCTaHHIO
pOJIb Y HAYKOBOMY OCMHCIICHHI Ta 3aKOHOIABIOMY 3aKpiIUICHHI imeit
10710 T0OPOCOBICHOCTI y IUBUTEHOMY TpaBi dpaniii.

[owarok XIX cromiTrss B Wil KpaiHi 03HaMeHyBaBcs, 0e3 CyMHi-
BY, MacIITaOHO0 KOAU(IKAIIE UBIIBHOIO 3aKOHOJIABCTBA, IO YBi-
Opana B cebOe 3HaYHMI OOCAT YCHOTO TOTO, IO OyJI0 HAMpParbOBaHO
€BPONEHCHKOIO TIPABOBOIO JYMKOIO B TonepenHi poku. [lokazoBo, mo
OpaHiy3bKuil IUBITBHUI KOAEKC 3al03UYMB 3 PUMCHKOTO MpaBa Taki
NPUHIIMIIOBI 111, IK MOJeNTb TIPABOBOTO PETYJIIOBaHHS BiTHOCHH Biac-
HOCTI, cucTeMa 1moOy/I0BH KO/IEKCY (Tak 3BaHa IHCTUTYIliIiHA cucTeEMa),
1 BUKOPHUCTAB MPHU CTBOPEHHI KOAEKCY PUMCBHKY 3aKOHOAABUYY TEXHIKY
[1,c.33].

Cawme LluBinbHOMY KOnlekcy DpaHIlii Ha JIOBT'T POKU CYJIUIIOCS CTaTH
1IEHOI0 OCHOBOIO ITUBUTLHOTO TTpaBa 0araTh0X €BPOTICHCHKUX JEPIKaB.
CriB3By4yHHMH B IbOMY ceHci € cnoBa [. B. HazapoBoi, mo y po3But-
Ky IpaBa B IIIJIOMY Ba)KKO II€PEOLIIHUTH 3HaYeHHs L{MBIIBHOTO KoneKey
Opanuii 1804 poky, sIKUii cTaB MiAIPYHTSIM AJIsl IPABOBOTO PETYIIOBaH-
HS CYCHUIBHUX BITHOCHH B OCHOBHHX C(pepax CyCITbHOT KUTTEIISITb-
HOCTI B 0araThox JiepxaBax CBiTy [2, c. 27].

Hueineauit kogexe Opaniii 1804 poky, SKUi BiIOMUN yChOMY CBITY
sk Konexc Hamoneona, Bnepiue 3akpinus npasuiio npo bonne foi, ane
OOMEKUB HOro [0 CIIOYaTrKy JIUIIE BY3bKOIO C(heporo BHUKOHAHHS
3000B’s13aHb. 3a TAaKUX YMOB HaBpsA uu Oyjie 06rpyHTOBaHo TOBOPHUTH
po T0OPOCOBICHICTP SIK 3arajbHUM MPUHITUN [TUBITHPHOTO 3aKOHO/IAB-
CTBa.

Crarra 6 LIK ®paHiiii BcTaHOBIIOBAJIA TIOJIOXKEHHS MPO Te, 10 HE
MO)KHa TIOPYIIyBaTH TPUBATHUMHU YyTOJaMHU 3aKOHIB, SKi 3a4iMaroTh
TPOMaJICEKUN MOPSIOK 1 100pi 3Buyai. Y ct. 2279 1K ®pantii 3a3Ha-
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Yanocs, MO CTOCOBHO PYXOMHUX pedeil BOJOMIHHS PiBHO3HAYHE THUTY-
JIy, TOOTO 3aKOHOJABEeIlb 3aXHUIIaB JOOPOCOBICHOTO HalyBaua, SKIIO
piu He Oyna 3arybnena abo Bkpajena. lllonpasaa, BapTo BU3HATH, IO
3 IJIMHOM 4Yacy (paHily3pka IOpUIMYHA HayKa Ta CylI0Ba MPaKTHKa
JICIO PO3IIMPHIIA YMOBU 3aCTOCYBaHHS JOOPOCOBICHOCTI, BBaXKAIOUN
il OIHUM 13 MOXKJIMBHX KPUTEPiiB 00MEKEHHs CBOOOIU CTOPiH JIOTOBO-
PY, @ TAaKOX BBIBIIIK BUMOTH JIOSUTBHOCTI i CITIBIIPAIli B XO/1 BUKOHAHHS
JIOTOBIpHUX 3000B’s3aHb, aJIe HIYOTO MPUHITUTIOBO HOBOTO BHHAWICHO
moTiM He OyI1o.

Crarts 1134 LusineHoro kopekcy ®panuii no pedopmyBaHHS
UBLIEHOTO 3aKoHOMABCTBa 2016 poky Oyna npucBsyeHa 000B’ SI3KOBIH
CHJII TOTOBOPIB 1 JOOPOCOBICHOCTI NPH iX BUKOHAHHI. Y Hilf 3a3Ha4a-
JI0Cs, 10 YTOJIH, 3aKOHHO YKJIaJIeH1, MAlOTh CHITY 3aKOHY JUIS THX, XTO
X ykJaB, i MOXYTb OyTH aHyJIbOBaHI TUIBKH 332 B3aEMHOIO 3r0JI010 200
Ha 3aKOHHHMX ITiJICTaBaX. YTOJY MMOBUHHI BUKOHYBATUCS JOOPOCOBICHO
(de bonne foi). Crarts 1135 mepeabavana, Mo JOTOBOPH OB’ SI3YIOThH
CTOPOHU HE TIJIBKU TUM, IO MPsIMO OOYMOBIICHO, a i yciMa HaciiKa-
MU, sIKi CIIPaBeUINBICTh, 3BUYall a00 3aKOH HaJIal0Th 3000B’s3aHHIO B
CHJTy 10TO Xapakrepy.

B pesynbprari mepeTBOpeHb (DpaHITy3bKOTO JIOTOBIPHOTO IpaBa
B 2016 poui no LluBineHOTO KOmekcy PpaHniiii Oyl0 BBEJEHO HHU3KY
HOBHX TIOJIOKEHB, SIKi, SIK O4iKYBaJOCs, iCTOTHO 3MIHATH POJIb CYII1
y BUPIILLIEHHI CIIOPiB Mk cTopoHaMu AoroBopy. OcoOnuBa yBara npu
1bOMY OyJia mpuiijieHa myOIiuHO-IIPaBOBOMY XapakTepy 30008’ s13aH-
HSI CTOPiH BECTH NEPETOBOPHU i BUKOHYBATH JOTOBIpP JOOPOCOBICHO,
000B’sI3Ky CTOpiH HaJjaBaTu iHPOPMALiIo B XO/i YKJIaJACHHS 10TOBOPY
— 000B’5I3KY, SIKMI BOHU HE MOKYTh Hi OOMEKYyBaTH, Hi BUKJIFOYATH — 1
JMIOKTPUHI HeTepen0adyBaHOCTI, SKa HaJAA€ CyAl MPaBo MEpErysiaaTH
a00 po3pHBaTH IOTOBIP y pa3i, AKIIO HellepeadadyeHa 3MiHa 00CTaBUH
poOUTh BUKOHAHHS JOTOBOPY HAJIMIPHO OOTSIKIMBHUM JUIsl OJHIET 31
CTOpiH.

Hoga crarts 1103 I{uBineHOro komekcy ®paHiiii mpakTudHO 0€3
3MiH BigTBOpmia (GopmymroBaHHs ctaTTi 1134, Ky BOHaA MOKJIMKaHA
Oys1a 3aMiHUTH: 3aKOHHO YKJIaJICHI JIOTOBOPH MAIOTh CHJTY 3aKOHY JJIst
THX, XTO iX ykiaB. OJHaK MpPaBUIIO PO Te, IO YTrOAM MOXYTh OyTH
CKacoOBaHI TIJILKH 3a B3a€MHOIO 3roZ[010 a00 Ha ITiIcTaBax, J03BOJICHUX
3akoHOM, BHKIIOUeHO. HoBa crarts 1104 LK ®panmii mracuts, 1o
JIOTOBOPH TTOBUHHI YKIIafaTucs, GopMyBaTHCS 1 BUKOHYBATUCS HOOPO-



Yacmuna 1 e IOpuouuni nayku 235
COBICHO, 1 YTOYHIOE, IO II€ ITOJIOKEHHS € TEeTep MOJOKESHHIM ITyOid-
HOTO TopsiAKY [3].

Jemo iHmui NUISIX po3BUTKY OyB XapakTepHUIl /IS 3aKOHOAABCTBA
Ta IOPUANIHOI TOKTpuHU Himewunnn. HasBHi BimMiHHOCTI Oyiu 00y-
MOBIIEHI, HIMOBIPHO, JISITHHICTIO TaK 3BaHHUX IIIOCATOPIB 1 MOCTIIIOCA-
TOPIB, SIKi, pETENbHO 3aliMalOUYMCh CUCTEMATH3AIlI€I0 PUMCBHKOTO MpaBa,
JlaBaJIi TIOSICHEHHS ¥ KOMEHTapi N0 TEKCTY 3aKOHIB. 3p0o3yMisio, IO
1Ie He MOTJIO BPEITi HE MPUBECTH IO BIAMIHHOCTEH MiK HOPMATHB-
HUMH MOJICTISIMH perilaMeHTaIlil J0OpOCOBICHOCTI B IMBUTLHOMY TIpaBi
Opanuii Ta Himeuyunnu.

bnusbkuMu 3a 3HaYEHHSM J10 pUMChbkoro bona fides B HiMelbKOMY
mpaBi ctaiu kareropii «Treu und Glaubeny, siki 3a3BU9ail po3rsaanm-
cs B JIEKUTBKOX 3Ha4eHHsX. Haltacrimie Hnmiocst mpo 000B’S30K CTO-
POHU BUKOHATH B35Ti Ha ceOe 3a JOroBOpOM 3000B’A3aHHS 1 000B’ 430K
NP IIbOMY J10ATH PO MpaBa iHIINX 0Ci0.

BunsTkoBHMii BIUTMB Ha MaiiOyTHE TUBLTBHE TpaBo HiMeuunHu, Kpim
BJIaCHE PUMCHKOTO TPaBa, 110 OYyII0 MIJTKOM JIOTTYHIM, MaJTi TIOJI0KEHHS
HusinbHoro kopekcy ®paniii, a Takox migcyMkn kogudikaunii bagen-
ChKOTO Ta PefiHCHKOTO MpaBa, sKi 3akpinmin (hpaHily3bKi HOPMHU 010
mpaB Ta 000B’SI3KiB CTOPiH, KOTP1 MOBUHHI BU3HAYATHCA HE TUTBKH Mpa-
BUJIAMH Ta MIPHUPOIOI0 JIOTOBOPY, a i BPaXOBYBATH BUMOTY CITPaBE/JIH-
BOCTI, OyTH YeCHUM i opsAHUM. TpoXu Mi3HiIIe 11i 3aKOHO/IaBYi MOJI0-
JKCHHS JISII B OCHOBY po3yMiHHS Treu und Glauben, sike 3naiiunio
BimoOpaxxeHHs B § 242 lusinpHoro Ynoxenns Himeaunnu 1896 poxy.
3raaxy npo Treu und Glauben MoxHa 3HANTH TaKoXK B 1HIIKX Maparpa-
¢dax Kognexcy, 30kpema 157, 162, 307, 320 1 815.

[Maparpad 242 I1Y Himeuunnu Ha3uBaBcs « BukoHaHHS 3000B’s13aHb
JOOPOCOBICHOY. Y HROMY HIIIOCS PO T€, 0 OOP>KHUK TOBUHEH BHKO-
HaTH 3000B’s3aHHS TaK, SK IILOT0 BUMarae maoopa coicth (Treu und
Glauben), 3 ypaxyBaHHsM 3BHYaiB LUBUIEHOTO o0OopoTy. Ll muBine-
HO-TIpaBOBA HOpMa CTaJla MiAPYHTAM JJISl CYI0BOTO TIIyMaueHHS YMOB
JIOTOBOPY Ta PO3BHUTKY JOKTpUH Verwirkung (BTpara rmpaBa BHACIIIOK
HenoOpocoBicHoi moBeminku), Wegfall der Geschéftsgrundlage (pyii-
HYBaHHS OCHOBH yTOIM), venire contra factum proprium (3abopoHu
CyIepewInBoi MOBEAIHKH).

[Maparpad 157 MicTiB MpaBHIIO TPO TE, IO KOHTPAKTH CIIiJ| TIAyMa-
YUTH BIAMOBITHO O BUMOT JOOPOCOBICHOCTI, O€pydyH IO yBaru 3BH-
YyaliHy NMPaKTHUKY.
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[Maparpacdu 932-936 nependavany 3axucT 100pOCOBiCHOTO HaOyBa-
4ya MmaifHa. 30KpeMa, JoOpOCOBiCHHI HaOyBa4 pyXOoMOTro MaifHa OTpu-
MYBaB 3aXHUCT HaBITh 3a BIJICYTHOCTI THTYIy Y BIIUy)KyBaya, SIKIIIO HE
3HAB PO HEIOJIKH.

OriHtoroun 0Oe3nepepBHU TPOIEC EBOIIONIT  JOOPOCOBICHOCTI,
BapTO JIWTH BHCHOBKY, IO Ha 3MiHYy pUMCBKii bona fides sik cymis-
CBKOMY KPHUTEPIIO CIIPaBeIIIMBOCTI MPUHIILIO 11 (hopmarbHE 3aKpirieH-
Ha B LluBimpHOMY Komekci @panmii i, HapemTi, 3aTBepmKeHHS Treu
und Glauben six 3aragpHOTO MPUHIHITY HIMEIIEKOTO IIUBLIHHOTO IIPaBa.
TuM aKkTyaJbHIIINM Y OBOMY IIaHI € TOCIIIKESHHS 100pOCOBICHOCTI B
AHIIHCHKOMY TpaBi ¥ MOIIYK CHUIBHOCTI Ta BIAMIHHOCTI B TiIXOJax
IO CTIPABEIUTMBOCTI Ta IHTEPECIB CTOPIH Y TOTOBIPHUX BiTHOCHHAX.

[Toromxyrouucs i3 T€3010 NPO YHIKAIbHICTh CUCTEMH 3arajibHOTO
npasa B LJIOMY, cepe]] iHIIOTo, i B MUTaHHsIX ii caMmoOyTHBOTO (op-
MYBaHHs, IPOTE HE MOXKHA HE BPAXOBYBaTH B iICTOPHYHII peTpOCIeK-
THBi, OaraTtopiuHe mepeOyBaHHSI PUMIISTH HAa OCTPOBi, HOTO HOPMaH/-
ChKE 3aBOIOBAHHS, KOTPE MIPHU3BEJIO A0 3HAYHUX 3MiH Yy MO THYHOMY,
COLIaJIbHOMY Ta KYJIBTYPHOMY JKUTTI AHINIi, Ta HACTyNHE 32 HUM
[IaHYBAaHHS HOPMAaHACBKOTO mpasa. Lle, 3BMualiHO, HE O3HAuae, 110
Ha TepuTopii AHrmii BinOynacs peneniiss pUMChKOTO Tpasa, aje Imij-
TBEPKY€ NEBHUM UYMHOM HAyKOBY TiNOTE3y LIOAO BILUIUBY PUMCBHKOI
IOPUCTIPYIEHLIT HAa CTAHOBJCHHS aHIVIIMCBHKOTO mpaBa. B kiHLEeBOMY
MiZICYMKY, TPaBO CIPABEAIUBOCTI HE MOIJIO BUHUKHYTH Ha MOPOXK-
HBOMY MiCIIi.

He crapnsiun nepen coboro 3apa3 3aBiaHHs IepepaxyBaTH BCi 3Ha-
KOBI1 IIPABOBI IaM’ITKM aHIIIHCHKOTO MIPaBa, 3BEPHEMO yBary Ha I0JIo-
JKeHHs1 Benukoi xaprii BojpHOCTEH 1215 poky, TeKCT sikoi OyB Hamu-
CaHWH, SIK BIIOMO, JIATHHOIO 1 MICTUB KUJTbKA 3TafioK PO J0OPOCOBiC-
HICTB, SIKa PO3yMiJIacs SIK Y€CHICTh, TOOTO MPOTHIICKHICTE OOMaHy.

CyuacHe aHmIificbKe PaBO TPAIULIHHO BiIPI3HIETHCS 00CPEKHUM
CTaBJICHHSIM J0 KOHIIENITiB 00pocoBicHoCTI (good faith), mo oOymoB-
JICHO, SIK YK€ 3a3Havajocsi, 0COOIMBOCTSMHU ICTOPUYHOTO PO3BUTKY
CHCTEMH 3arajbHOTO IPaBa, a TAKOXK C(HOPMOBAHUM HPOTATOM CTOJIITh
MPIOPUTETOM CYBOPOTO JIOTPUMAaHHS JOTOBIPHHX YMOB. 3aKOHOMIp-
HO, IO TPU TaKUX MiAX0Jax aHIIiHCbKe MPaBO 30BCIM HE PO3IISIAE
JIOOPOCOBICHICTb SIK 3arajibHUM IPUHITUIL. 33 CBITYCHHSIM JOCIIIIHUKIB,
YaCcTKOBO TaKWU CTaH peueit OyB MOB’SI3aHUN 13 3aHEMIOKOEHHSM, IO
11 MOJKE CIIPUYMHHUTH HEBU3HAUCHICTh: BIAMOBiAb HA MUTAHHS, SKUMHU
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€ (aKTUYHI HACHIKK 3000B’s13aHHS, MOKEe OyTH aOCTpaKkTHOO, Oara-
TO3HAYHOIO Ta Cy0’€KTHBHOIO [2, c. 27].

CynoBa mpakTHKa HalvacTillie BUXOAMTH 3 YSBJIEHb PO CBOOO-
Iy 1oroBopy Ta (opManbHy BH3HaAUeHICThH (sanctity of contract), mo
oOMexye Oynb-sKe BTpyYaHHs B yMOBHU yroid. Ilpu npomy HasBHI B
AHIIIHCHKOMY MpaBi BUHATKH TUIBKU MiATBEPIXKYIOTH L€ MPaBHJIO.
Mnetbcst Bce Xk Tpo oOMeKeHe BH3HAHHS JI0OPOCOBICHOCTI B JOTO-
BipHOMY TIpaBi — IpHITyIIeHnX ymoBax (implied terms), HampukiIam,
000B’s130K criBnpalroBard (duty to cooperate) B KOHTPaKTax, OKPEMIX
KaTeropisix AOroBopiB (CTpaxyBaHHS, ar€HTCHKI BITHOCHHM), A€ 31aBHA
nie uberrima fides (HaiiBuIa 100POCOBICHICTB).

Crin BII3HAYUTH, IO AUCKYCIl MIOM0 TOOPOCOBICHOCTI B aHIIIIN-
CHKOMY IPaBi HE IPUIUHSIOTHCA 1 HUHI. baXkaHHs 3aKOHOABIIS TOM’ SIK-
HIMTH KOPCTKICTh TOJIOKEHb OpUTAaHCHKOT MPAaBOBOT CUCTEMU Ta 3a0e3-
NEYUTH TapaHTil TOCATHEHHS CIIPAaBEATUBOCTI 3yMOBHIIN TIOCHIIOBHUH
po3BUTOK HOKTpUH Estoppel (3abopona cymepew nBoi MOBEHIHKH),
siKa 3a00pOHSE CTOPOHI JiATH HEAOOPOCOBICHO, SKIIO iHINA CTOPOHA
noknazanacst Ha i moseainky; Unconscionability (HecnpaBemuBiCTb
Ta HEETUYHICTB), IO JO3BOJISIE CY/ly CKaCyBaTH Yoy, SIKIIO OfIHA CTO-
pOHa cKOpHUCTaNacs caabKiCTIO 1HIIOT, a TAKOXK CYTIePEWINBICTh aHTIiH-
CBKOI CyZIOBO1 ITPAKTHKHU.

3 oxHOrO 0OKY, Cynu chOpMyBaH MO3UIII0, 3TiAHO 3 SIKOO, 10OpO-
COBiCHE BHKOHAHHS JIOTOBOPY € 3arajbHUM OpraHi3aliiHUM TpUHIIU-
TOM 3araJIbHOTO TIpaBa JIOTOBOPIB. 3 1HIIOTO OOKY, ATIEISAIIHHUN Cya
JloHOHA KOHCTaTyBaB, IO B aHIIIMCHKOMY IIpaBi HEMAae€ 3arajbHOTO
000B’sI3Ky [IisiTH 10OpPOCOBICHO. AHIVIIMCHKE MPaBO CKOpILIE HAAa€e
(parMeHTapHi pillleHHs y BiAMNOBIIb Ha MPOAEMOHCTPOBaHI poOIeMH
HECIIPaBETMBOCTI.

HaBiTh Take KOpOTKE 3BEPHEHHS JI0 aHTIIWCHKOTO MpaBa da€ MOXK-
JIUBICTH 3pOOUTH IEBHI BUCHOBKHU Ta MOPIBHATH MPOMOHOBAHI 3aKOHO-
JIaBui PillIeHHs 1010 TOOPOCOBICHOCTI B paMKaX POMaHO-TePMaHChKO1
MPaBOBOI CiM’T Ta CUCTEMH MPEISICHTHOTO MPaBa. 3pO3yMiJIo, IO KOXK-
HUHW TOXi, 1 11e 00’ €KTUBHO, Ma€ CBOI IIepeBaru Ta HEMOIKH.

SIk1o y puMITSIH 4iTbHE Miclle 3aiiMalia Cy/IIiBChbKa OIliHKa Ha OCHOBI
bona fides npu ykiaieHHi JoroBopy ad0 BOJIOJIHHI, TO JJIs IIUBLUIEHOTO
npasa @pannii Ta HiMeqyunHu xapakTepHuM OyJ10 MPUBEICHHS YSBICHb
PO JOOPOCOBICHICTH Y TIEBHY CHCTEMY, sSIKa 3TOJIOM 3YMOBHIIA KOHIICTI-
TH BY3bKOTO 3aCTOCYBAaHHSI MOJIOXKEHb ITPO JOOPY COBIiCTH (JIMILE MpH
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BHUKOHaHHI 3000B’s13aHb) 200 1X 3aKPITUICHHS SIK 3aTajJbHOTO MPUHITHITY
IUBLIBHOTO 3aKoHOAaBcTBa (HiMenpKi Treu und Glauben). Anriiicbke
MIPaBO B I[bOMY CCHCI 1HIIIE — BOHO 3 BEJIMKOI 00EPEIKHICTIO BU3HAE 11T
JIOOPOCOBICHOCTI ¥ JIUIIIE Y BUHATKOBUX BHITAIKAX, AKIICHTYIOYH yBary
Ha HEMOpYIIHii cBoOOi ToToBOpPY. SIK OauuMo, BiIMIHHOCTI 3aivIia-
10ThCsl PyHAAMEHTATLHUMHU.

Mae partito JI. I'. [1aBieHko, ko1 TOBOPUTH MPO Miclie 100pPOCOoBic-
HOCTI B CHCTE€Mi KOHTHHEHTAJbHOIO IIPaBa SIK 3arajbHOIO NPHUHLUILY
LUBUIBHOTO TpaBa Ta CIELiaJbHOTO MPUHIMITY BUKOHAHHS 3000B’si-
3aHb, KU Ma€ CHIy NPUHLUIY-HOPMH Ta IIUPOKO 3aCTOCOBYETHCS
y CyNOBIH MpakTHIli, B TOMY YHCIHI AJsl BUIIpaBieHHs 3akony (Himeu-
YWHA), a TAaKOX JJII BCTAHOBIICHHS 3JIOBXKUBaHHS MpaBoM (Dpaniris),
Ha BIIMIHY BiJl CHCTEMH 3arajbHOTO MPaBa, IKe NepeBayKHO 3alepevye
MPaBOBY POJIb NPUHIHMITY J0OpocoBicHOCTI [4, c. 9].

[TinOuBaroun jesiKi KOPOTKI MiJICYMKH 1CTOPUYHOTO PO3BHUTKY J100pPO-
COBICHOCTI B IIMBUTLHOMY TIpaBi MMPOBITHUX KpaiH CBITY, TPaBOMipHO Oyrie
CTBEpIKYBATH, 110 AN HiTKiIe POpPMY€EThCS TEHICHIIisI TOCTYIOBOTO
BU3HAHHSI 1/1e1 JOOPOCOBICHOCTI SIK YHIBEPCAIBbHOTO IPABOBOTO MPHUHIIH-
1y, HaBiTh 3 YpaxyBaHHIM Bi]MiHHOCTEH, 4aCOM JIOCUTh MPHHIIUIIOBUX,
SKI YOCOONIOIOTh YHIKaJbHI HAaIllOHANBHI MPaBOBI TpajaMWIli €BpoIei-
chKuX HapoiB. JloOpOCOBiCHICTh BUXOANTH 32 PAMKH TIPABOBOTO SBUIIA
BHYTPIILIHBOIEPKaBHOTO 3HAYCHHS 1 MOXE OOIPYHTOBAHO PO3IIIAAATHCS
B aCIEKTi MOAAJIBLIOTO 30IMKEHHS TPABOBUX CHCTEM CYy4aCHOCTI.

AKTH MDKHAPOIHO-TIPABOBOTO XapakTepy, MOCUITIOI0YH I1i TCHICH-
11ii, TAKOXK aKIEHTYIOTh YBary Ha Ba)KIIMBOCTI TOOPOCOBICHOI ITPaBOBOT
MOBEAIHKH.

Crarrsa 1.7 lpunmunie YHIJIPYA BcTaHOBII0E 000B’SI30K KOXKHOT
CTOPOHH [IATH BIAMOBITHO 10 MOOPOCOBICHOCTI Ta YECHOI MITOBOL
MPAKTHKY B MI>KHAPOIHIN TOPTiBIIi, IPHYOMY CTOPOHU HE MAfOTh TIpaBa
BUKITIOYATH a00 00MeXyBaTH 11el 000B’30K.

Crarts 7 Konsenuii OOH nipo 1oroBopu Mi>kHapoAHOT KyITiBIi-IIPO-
naxy topapiB (CISG) BusHauae npaBuia TiymaueHHs: KoHBeHIIIT, mij-
KpEeCITIOI0UN HEeoOX1THICTh BPaXOBYBATH 1i M>KHAPOIHUH XapaKTep IS
JTIOCSITHEHHS OJTHAKOBOCTI B 3aCTOCYBaHHI Ta IOOPOCOBICHOCTI B MiXk-
HapOJHIN TOPTiBIi.

EBomtoniisi MMBUILHOTO 3aKOHOJABCTBA 3apyODKHUX KpailH MOXKE
CIIyTyBaTH OJHMM i3 SICKPaBUX HPUKJIAAiB MOKIMBHUX 3aKOHOJABUMX
pillleHb Ha HUBI BITYM3HSHOTO TIPAaBO3HABCTBA.
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Kucherina Bogdan. The development of the concept of good faith in the
civil law of foreign countries

The article analyses the stages of development of the concept of good faith
in civil law in foreign countries. It is noted that the category of ‘good faith’ is
one of the most striking examples of the relevance of Roman knowledge and
legal constructs of Roman law in the subsequent stages of the evolution of civil
legislation and legal thought. Under the noticeable influence of Roman
jurisprudence, the category of ‘good faith’ in the Middle Ages continues to be
considered from the position of establishing certain requirements for the
behaviour of the parties to a contract: to be true to one’s word, to comply with
the obligations assumed, and not to cause harm to the other party. Good faith
continues to play an equally important role in the resolution of property disputes
(in this sense, good faith is synonymous with justice).

It is argued that the later development of the category under study took place
in the context of natural law theory, which, finally completing the formation of
political, philosophical and legal thought in the Middle Ages and the Renaissance,
laid the groundwork for the European Enlightenment and contributed to the
development of new approaches to understanding good faith in civil law
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relations. The French Civil Code of 1804 first enshrined the rule of bonne foi,
but initially limited its application to the narrow sphere of the performance of
obligations. A slightly different path of development was characteristic of
German legislation and legal doctrine. The existing differences were probably
due to the activities of the so-called glossators and post-glossators, who,
carefully systematising Roman law, provided explanations and comments on the
text of the laws. Close in meaning to the Roman bona fides in German law were
the categories of “Treu und Glauben’, which were reflected in § 242 of the
German Civil Code of 1896.

Assessing the continuous process of evolution of good faith, it is worth
concluding that Roman bona fides as a judicial criterion of justice was replaced
by its formal enshrinement in the Civil Code of France and, finally, the
establishment of Treu und Glauben as a general principle of German civil law.

It should be noted that English law has traditionally been cautious about the
concept of good faith, due to the peculiarities of the historical development of
the common law system and the priority of strict compliance with contractual
terms that has developed over centuries. It is natural that with such approaches,
English law does not consider good faith as a general principle at all. Judicial
practice is most often based on the concepts of freedom of contract and sanctity
of contract, which limits any interference with the terms of the agreement. At
the same time, the exceptions existing in English law only confirm this rule.
Nevertheless, we are talking about limited recognition of good faith in contract
law — implied terms, for example, the duty to cooperate in contracts, certain
categories of contracts (insurance, agency relationships), where uberrima fides
(utmost good faith) has long been in force.

Summing up the historical development of good faith in the civil law of the
world’s leading countries, it is fair to say that there is a growing trend towards
the gradual recognition of the idea of good faith as a universal legal principle,
even taking into account the differences, sometimes quite fundamental, that
embody the unique national legal traditions of European nations. Good faith,
already by right, goes beyond the legal phenomenon of domestic significance
and can reasonably be considered in terms of the further convergence of modern
legal systems.

Key words: good faith, principle, Roman law, civil legislation, judicial
practice, lawful behaviour.



